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Abstract
　This paper attempts to examine the linguistic interactions between laypersons and professional judges in the deliberation process in the newly introduced Japanese criminal court system with the methods and disciplines that have been developed in corpus linguistics and other fields of linguistics. This interdisciplinary study will contribute to both linguistic and legal studies: it will be of significance in linguistics in that the linguistic interactions between laypersons and professional judges in deliberation are a typical instance of institutional settings, and constitutes a substantial topic of socio-linguistic studies; it will also be of significance for legal studies in that mock trials examined in this paper are organized by legal experts in order to extract possible problems that would arise in real trials. Our study provides a basis for their analysis about lay-professional communication. 
1. Introduction

     This paper attempts to examine the linguistic interactions between laypersons and professional judges in the deliberation process in the newly introduced Japanese criminal court system with the methods and disciplines that have been developed in corpus linguistics and other fields of linguistics. The paper illustrates the institutional and other unequal aspects of their communication and the differences in viewpoints among the types of participants. 

     This interdisciplinary study will contribute to both linguistic and legal studies: it will be of significance in linguistics in that the linguistic interactions between laypersons and professional judges in deliberation are a typical instance of institutional settings, and constitutes a substantial topic of socio-linguistic studies, but the relevant raw data has hardly been available for examination by linguists due to its confidential nature. Our study fills this gap; it will also be of significance for legal studies, and hopefully for legal practice, in that mock trials examined in this paper are organized by legal experts in order to extract possible problems that would arise in real trials, including lay-professional communication which Japanese courts have never experienced, and our study provides a basis for their analysis about lay-professional communication. 

1.1 The judicial reform in Japan 

     Japan is in the middle of a once-in-a-lifetime radical judicial reform. The introduction of lay participants in criminal courts (the saiban’in system) is one of the largest changes, which started in 21 May 2009. Under the new system, three professional judges and six lay participants (lay judges) put their heads together to provide a verdict (both fact-finding and sentencing). The main purpose of the introduction of lay judges is to incorporate and reflect the ‘common sense’ of citizens pertaining to the administration of justice. To achieve this goal, it is desirable to have fruitful exchanges of opinions among the participants in deliberation. Lawyers and researchers claim that the more the lay judges speak, the more the common sense of citizens will be reflected in court decisions. In the same line of argument, it is assumed that lay and professional judges are supposed to be equal in their capacity to maximize the citizens’ participation. Also, the Supreme Court of Japan has coined a slogan—“I will participate from my own view point, with my own sense, and in my own words.” We will examine how the essences of these slogans are realized in mock trials with the help of linguistic evidence.

     More than five hundred ‘mock trials’ were organized by the Ministry of Justice, the Public Prosecutor’s Office, and Bar Associations in advance of the introduction of the new litigation system. Mock juries work on hypothetical cases (which are based on real cases). Note that all participants, except for the defendant and witnesses, are real. Accordingly, the data is fairly authentic. 

2 Analysis

     The text data we have examined consists of mock deliberations by 12 juries on seven different cases. The data was provided by the Japan Federation of Bar Associations, (local) bar associations, and a television broadcasting company in the form of movies (DVD) and transcripts. We compiled the data into the following four different corpora:  the Male Lay Judge Corpus, consisting of 104,590 tokens and 4,473 lemmas (41 people), the Female Lay Judge Corpus, consisting of 65,669 tokens and 3,382 lemmas (31 people), the Presiding Judge Corpus, consisting of 170,122 tokens and 4,882 lemmas (12 people), and the Associate Judge Corpus, consisting of 69,537 tokens and 3,300 lemmas (24 people). The total tokens of these corpora are 409,918. All the subsequent analyses are based on these corpora.

2.1 Examination of lay and professional judges’ language

2.1.1 Method 1

     The Multiple Comparison Test was applied to frequencies of each expression across the corpora. On the basis of the results of the application of the Standardized Residual analysis and the Adjusted Residual analysis to the corpora, the most significant 20 words whose value is larger than 1.96 were selected for comparison. The words used are shown in List 1:



Presiding Judges:  検察官 prosecutor, 議論 discussion, 本件 this case, 争点 point of issue, 被告人 the accused, 裁判員 lay judges, 認定 finding, 推認 finding by inference, 一応 at least, 弁護人 defence lawyer, 論告 prosecutor’s closing argument, 確認 confirmation, 動機 motive, 説明 explanation, 要するに in short, 認める admit, 主張 allegation, 指摘 pointing out, 趣旨 intent, 事情 circumstance 


Associate Judges: 被告人 the accused, 風 appearance, 供述 statement, おおむね approximately, 事件 legal case, 事案 case, 感じ just like, 号証 evidence number, 意味 meaning (1), 証拠関係 evidentiary matters, 今回 this time, 判定 judgment, 考える conceive, 正確 accuracy, さえぎる interrupt, 危篤 critical condition, 同一 identical, ズレる stagger, 整合 conform, そば near 


Male Lay Judges: 思う think, 奥さん wife, 多分 probably, 娘 daughter (colloquial), 年 age, 検察側 prosecutor’s side, 感じる feel, 倒れる fall down, 刃 blade, 逆 reverse, 反省 regret, 飲む drink, 会社 company, 走る run, 非常 extraordinary, 酔う drink, 旦那 husband, 同情 sympathy, 側 side, やはり expectedly


Female Lay Judges: 思う think, すごい very, 感じる feel, 円 yen, お金 money, 自分 -self, 引き寄せる pull, 母親 mother, うち within, お嬢さん daughter (polite), 受けとめる receive, 引き戻す pull back, 心理 mentality, 人 person, 無実 innocence, 意味合い meaning (2), 亡くなる pass away, 血 blood, 普通 ordinary, 入る enter 


List 1. The top 20 expressions of each participant type 

Then, the corresponding analysis is applied to these expressions to provide a visual representation of their distribution.
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        Figure 1. The top 20 expressions of each participant type

     In the corresponding analysis, the proximity of the categories (participants) and samples (linguistic expressions) in the figure are indicative of their similarity in terms of quality, whereas the proximity to the origin indicates greater neutrality in quality. The size of a circle represents the frequency of a sample or category. 

     The expressions surrounded by a circle in a broken line in the upper right area are strongly characteristic of associate judges, since they appear in the direction of the associate judges’ circle in the figure while they are far apart from other participants. Among others, such expressions as ‘identical,’ ‘stagger,’ ‘accuracy,’ ‘approximately,’ and ‘conform’ stand out as their characteristic vocabulary. It seems that these expressions share a similar semantic, and perhaps cognitive, pattern: they presuppose the existence of a standard and describe from the level of conformance to or deviation from the standard. These may reflect some cognitive or logical pattern that is characteristic of associate judges. 

     The corresponding analysis leaves us with an interpretation of what each axis represents. Female lay judges and associate judges appear on the same side. While all presiding judges in our data are males, some associate judges are females. Accordingly, we may conclude that the horizontal axis represents a gender difference. Similarly, presiding and associate judges appear on the upper side of the vertical axis, and male and female lay judges appear on the lower side of the vertical axis. The vertical axis seems to characterize the lay-professional polarity. Moreover, a large part of professional judges’ and associate judges’ vocabulary flocks together in a position distant from the layperson’s vocabulary. This suggests that the judges’ language differs from that of the layperson. On the other hand, most of the lay judges’ characteristic expressions appear to be between the lay and professional judges and are close to the origin. This suggests that these expressions are weakly characteristic of lay judges, since they are also used by professional judges to some extent. 

     Next, the most frequent 47 words concerning persons are selected. The frequencies of those expressions are then compared in terms of the same four categories of participants as given above. 

    [The top 47 words] 被告人 the accused, [共犯者A] [accomplice A], 被害者 victim, 人 person, 自分 self (1), 検察官 prosecutor (1), [目撃者A] [eyewitness A], [被害者A] [victim A], 弁護人 the defence, 本人 the very person, 犯人 criminal, 奥さん wife (polite form), ［被告人B］ [accused B], 娘 daughter (1), 相手 opponent, 自身 self (2), [被告人A] [accused A], 人間 human, 夫 husband (1), 家族 family, 子供 children, 遺族 bereaved family, 旦那 husband (2), 証人 witness, 主人 husband (3), お母さん mother (1 polite form), 夫婦 married couple, 目撃者 eyewitness, 検察 prosecutor (2), 女性 woman, [被告人C] [accused C], 長女 eldest daughter, お父さん father (1 polite form), 弁護士 defence lawyer, 仲間 buddies, 男 man, 母親 mother (2), 運転手 driver, 父親 father (2), 加害者 perpetrator, 検察側 prosecutor’s side, 家庭 household, 共犯 accomplice, 第三者 third party, 親 parents, お嬢さん daughter (2 polite), 弁護側 defence’s side, 双方 both sides 


List 2. Personal expressions
     Those that refer to real names are replaced by an expression with a consecutive alphabetic letter such as ‘victim A’ and ‘accused B’. Here again, the corresponding analysis is applied to the data to see the distribution of these expressions in relation to the participant types.
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Figure 2. Personal expressions

This time, the participants are grouped into four types: male lay judges, female lay judges, presiding judges, and associate judges. Here again, differences in gender are observed. Male lay judges appear on the left side of the vertical axis, while female lay judges appear on the right. Presiding and associate judges partially overlap in the middle of the vertical axis. However, associate judges, including some female judges, appear slightly toward the right. This may also corroborate our claim of gender polarity. The same lay-professional polarity as observed in Figure 1 is observed here as well: Male and female lay judges appear on the upper side, while professional judges appear on the lower. 

     More expressions concerning people in the courtroom such as the prosecutor, defence lawyer, and witness appear on the judges’ side. These people are all participants in the courtroom. Professional judges are trained to rely on all the evidences and only on the evidence produced in the courtroom. The evidence is presented by these people. The vocabulary group here then confirms this practice. On the other hand, expressions concerning family members appear more on the lay judges’ side than that of the professional judges. This leads to two interpretations: since lay judges are not trained to confine themselves to evidence produced in the courtroom, they frequently refer to people other than courtroom participants such as family members; lay judges think about family relations and people not directly involved in the cases when they talk about cases. These tendencies are part of citizens ‘viewpoints’ which is referred to in the Supreme Court’s slogan.

   In order to dig deeper into what evidence and factors lay and professional judges take into consideration in the deliberation process, the distribution of the most frequent 31 expressions concerning evidence is examined. The following is the list of these expressions:

    [The most frequent 31 words]被告人 the accused, 被害者 victim, 検察官 prosecutor, 供述 statement, 関係 relationship, 証言 testimony, 証拠 evidence, 言葉 words, 弁護人 defence counsel, 結果 result, 主張 allegation, 前提 presupposition, 動機 motive, 印象 impression, 調書 investigation record, 記憶 memory, 発言 utterance, 述べる state, 推測 speculation, 遺族 bereaved family, 証人 witness, 証拠上 upon evidence, 弁論 pleading, 過去 past, 号証 evidence number, 目撃者 eyewitness, 立証 establishment, 検察 prosecutor (lay lang.), 診断 diagnosis, 前科 criminal record, 故意 intent 


List 3. Expressions concerning evidence and other factors to consider in deliberation  
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 Figure 3. Expressions concerning evidence and other factors to consider in deliberation
     In Figure 3, the gender difference is observed again: female lay judges and associate judges appear on the same side. A lay-professional difference is also observed: lay judges appear on the upper side, while professional judges appear on the lower side. 

     Loftus (1979), a leading expert of law and psychology, observes that laypersons tend to put a greater emphasis on eyewitness testimony than the other types of evidence. In Figure 3, Eyewitness and other expressions related to testimony such as, witness, memory, and testimony are plotted around the lay judges. This result concurs with Loftus’s observation and implies that such tendency may extend from eyewitness testimony to other kinds of testimony. Furthermore, only expressions concerning testimonial evidence appear near the female lay judges. It can be inferred from this result that female lay judges seem to place importance on testimonial evidence more than that by the male lay judges. On the other hand, such expressions as evidence and upon evidence are found around professional judges. It is required by statutes (Japanese Criminal Procedure Law Articles 315 and 320 (1)) that the assessors find facts based on all the evidences and only the evidences that are examined in the courtroom. Professional judges are trained accordingly and are evidence-oriented. These characteristic expressions of professional judges reflect their legal training. 

2.1.2 Method 2 

     In order to examine the contrast between the language used by lay judges’ and professional judges’, that is, their registers, the corpora of male and female lay judges are combined into one corpus, while the corpora of presiding judges and associate judges are also combined into another corpus. The frequency of each expression was then compared in terms of the difference coefficient. Log-likelihood is employed to examine the statistical difference between the two corpora. We then listed the expressions from those that statistically differed the most to those that differed the least. In eliciting and elucidating the differences between the two corpora, we excluded function words and those which can be clues to identifying which court the data is obtained from/who the speaker is, which case it was, etc.; this is because the provider of the data asked us not to provide information that can be clues to identifying speakers, cases, and the location of district courts. The following are the lists of the top 50 expressions in each register:

思う　think, たぶん probably, 証言 testimony, 状態 state, すごい very, 自分 self, 人間 human, 持つ have, 感じる feel, 出す take out, やはり as I thought,こう this way, 殴る hit, 酒 liquor, 本人 the very person, 暴力 violence, わかる aware, ほんとに really [colloquial], 瞬間 moment, 本当に really, 酔うget drunk, きちんと properly, 逃げる flee, 辺 around there, 検察 prosecutor, 意識 consciousness, 刺す stab, 気 feeling, もし if, 金額 amount of money, 信じる believe, 聞く, 普通 usual, たまたま accidentally, わざわざ all the way, 過去 past, 抜く pull out, 仲 relationship, 生きる live a life, 弁護士 defence lawyer, 早い fast, 倒れる fall down, つかむ grab, 想像 imagination, 会社 office, 確か sure, 手 hand, ただ merely, 絶対 absolutely, 違う wrong, もらう be given, 冷静 calm, 初め first, 思い込み be obsessed, もの thing, 入る enter, 小突く dub, 逆 converse,お互い each other, 容疑 suspicion, 行く go, 雰囲気 atmosphere, 意味合い meaning, 非常 unusual, 人 person, 買う purchase, きき (right/left)-handedness, かなう compare, やっぱり as expected (colloquial), 体 body, 調査 investigation, 引き寄せる lure, ひょっとしたら possibly, ぱっ [onomatopoeia], 勢い impetus, もめる fuss, ぼる rip off, ぶつ hit, 場所 place, 活動 activity, 性格 personality, 後ろ backward, 何で why, うち within, 変わる change, 助ける help, 単純 simple, 放す release, 泥酔 drunk, 避ける avoid, 押す push, 信憑性 credibility, 返す return, 答える answer, 心 mind, 嫌 dislike, 会話 conversation, 同情 sympathy, 入れる put …in, ポン [onomatopoeia], つて connection, 仲間  buddy, つく poke, 印象 impression, 与える give, 言葉 language, 現実 reality, 女 female, 自衛 self-defence, 確信 belief, 切る cut, 増える increase, 強制 coercion, しようがない no choice but do 


List 4. Lay judges register (p < .01)

意見 opinion, どう how, 供述 deposition, いかが what do you say, 皆さん everybody, 議論 discuss, 本件 this case, よろしい (でしょうか) okay, 認定 finding, 結論 conclusion, 述べる state, 証拠 evidence, 伺う draw an opinion, 事情 situation,説明 explanation, 特に particularly, 前提 premise, 刑 sentence, 評議 deliberation, ほか other,あと in addition, 事実 fact,まず first of all, 指摘  pointing out, 一応 to be sure, 間違い mistake, 加える add, 成立 comprise, 問題 issue, 弁論 closing argument, 多分 perhaps, 争点 point of issue, 書く write, お願い wish, いただける be given, 有罪 conviction, 先ほど previously, まあ [interjection], 事案 case, 検討 consideration, 経過 previous history, 関係 relationship, それぞれ each, 主張 allegation, 突き刺す thrust, できる can do, どうぞ go ahead, 事件 case, 攻撃 attack, 裁判所 courthouse, 要するに in short, さらに moreover,評価 evaluation, 始める begin, 法廷 courtroom, 趣旨 intention, 許す permit, 申し上げる say, 要素 factor, 懲役 prison sentence, 決める decide, 乙 (号証) [β], 休憩 break, 次 next, 行為 action, 論告 prosecutor’s closing argument, 基本 basic, 動機 motive, 争う contest, 犯行 perpetration, 考慮 consideration, 生じる cause, 任意 option, 下げる lower, 場合 occasion, 背中 back, 科す impose, 怪我 injury, 法律 de jure, 辺り around (a place), 期間 period, 盗む steal, 見方 viewpoint, 理由 reason, 一致 agreement, 踏まえる on the premise that, 進む proceed, 死刑 death sentence, かなり to a large degree, 疑い suspicion, まとめる sum up, また furthermore, 認める admit/find, 負う be indebted for, 刑務所 prison, 出る get out/be produced, 基づく on the basis of, 多数決 majority vote, まさに indeed, 戻る return, とりあえず at any rate, 目的 purpose, 公判廷 trial, 原則 principle, 参考 reference, 重視 place emphasis on, ポイント point, ひとつ one, 及ぶ extend to, 今 now 


List 5. Judges’ register (1) (p < .01)
2.1.3 Discussion 

     The lay judges (41 males and 31 females) exceed the presiding judges (12) in number. However, the presiding judge corpus (170,122 tokens) is larger in size than the lay judge corpora (104,590 tokens [male] and 65,669 tokens [female]). The mean tokens for each participant (total tokens/persons) are 14,176.8 for presiding judges; 2,551.0 for the male lay judges; and 2,118.4 for the female lay judges. The corpus size corresponds to the amount of speech, that is, how much was spoken by each type of participant. The size difference between the two corpora suggests that the presiding judges speak far more than the lay judges do. This illustrates a typical institutional aspect of the lay-professional interactions—professionals speak more than the lay people, as argued in Hotta & Fujita (2007). Institutional discourse presupposes a difference in status, for example, a medical doctor and patient, an expert and client, and a teacher and student.

     The lay judges’ register covers a wider range of vocabulary [328 lemmas (1% standard)] despite its smaller corpus size than the professional judges [253 lemmas (1% standard)]. The lay judges’ language is richer in characteristic vocabulary, which may be illustrative of the participation in the discussion by the lay judges ‘in their own words’—part of the slogan referred to above. 

    Expressions concerning money, alcohol, family, and personal relationship are prominent in the lay judges’ corpus. Lay judges focus more on testimonial evidence than on other types of evidence produced in court (cf. Loftus 1979) as discussed above. A high frequency of circumventive expressions such as think, perhaps, and probably suggests that lay judges seem to want to avoid assertion. Similarly, the frequent use of psychological expressions such as mind, be obsessed, and conscience by lay judges indicate that they use keywords which refer to the internal aspects of people involved in the case. On the other hand, the characteristic use of such expressions as evidence, upon evidence, deposition, and evidence number shows a tendency of the judges to adhere to written or other submitted evidence. As mentioned above, judges are trained to use only the evidence examined in the courtroom in forming an opinion. Accordingly, the surfacing of these expressions illustrates the thought of lay people—in other words, ‘citizens’ sense,’ another element of the Supreme Court’s slogan.

     It should be noted that the same referent is referred to in different expressions in those corpora: ‘defendant’ (Lay), 被告人 ’accused’ (Professional), 検察側 ‘prosecution’s side’ (Lay), and 検察官 ‘prosecutor’ (Professional), etc. This contrast is another aspect of lay judges’ ‘own words.’
    The characteristic use of such expressions as point of issue, factor, and comprise (a crime) supports an observation by Fujita (2009) that judges tend to compose their argument in terms of constituents, elements, or requisites for judges to objectively determine whether a crime has been committed or not, which has been developed in criminal law, rather than looking at the whole picture of the case. 

2.2. Identifying ‘legalese’ 

     In order to identify legalese, we asked five law undergraduates to evaluate the expressions that are significantly different in the judges’ corpus from those in the lay judges’ corpus.

A: [4 points] Technical terms exclusively used by lawyers

B: [3 points] Technical terms used by both lawyers and laypersons
C: [2 points] Everyday language lawyers may use in legal contexts

D: [1 point] Everyday language
List 6. The list of options used for the survey
     Non-legal experts have been used in this survey as participants. It was feared that they might not be able to tell legalese from every language, since they use legal terms just as often in both legal and non-legal settings. On the other hand, the participants must be fairly familiar with legal terms, because they need to identify them. Therefore, university students studying law were chosen for this survey.

     The following is the list of the expressions that scored more than 2.5 points on an average: 

被告人 the accused (3.4, 0.55), 供述 disposition (3.4, 0.55), 検察官 prosecutor (3.4, 0.55), 本件 this case (3.2, 0.84), 弁護人 defence lawyer (3.4, 0.55), 番さん Number  [X] (3.4, 1.34), 争点 point of issue (3.0, 1.00), 証拠上 on evidence (3.4, 0.89), 被害者 victim (3.2, 0.45), 推認 finding by inference (3.8, 0.45), 裁判員 lay judge (3.2, 0.45), 弁論 closing argument (3.4, 0.89), 乙 [evidence classification] (3.6, 0.89), 弁解 justification (2.8, 0.84), 裁判官 judges (3.6, 0.55), 論告 prosecutor’s closing argument (4.0, 0.00), 評議 deliberation (2.8, 1.10), 号証 evidence number (4.0, 0.00), 捜査段階 investigation process (3.6, 0.89), 突き刺す thrust (3.0, 1.41), 証拠関係  evidentiary matters (3.6, 0.89), 血痕 blood stain (3.2, 0.84), 事案 matter (2.6, 0.55), 公判廷 court of trial (4.0, 0.00), 法律上 at law (3.4, 0.89), 控訴 appeal (3.6, 0.55), 態様 manner (3.2, 1.10), 起訴 indictment (2.6, 1.14), 殴打 hitting (3.0, 1.00), 裁判所 courthouse (2.8, 1.10), 法廷 courtroom (3.4, 0.55), 共謀 conspiracy (3.4, 0.89), 強盗致傷 robbery causing death (4.0, 0.00), 宣告 adjudgement (3.6, 0.55), 犯行 committal (2.8, 0.45), 共同正犯 co-principal (4.0, 0.00), 未決 pre-sentencing (3.0, 1.41), 科す impose (3.2, 0.84), 勾留 detention (4.0, 0.00), 合議 consult together (3.4, 0.89), 証拠調べ examination of evidence (3.6, 0.89)

List 7. Identified legalese (cf. p < .05)

(The numbers in the parentheses indicate the mean and the standard deviance, respectively.)
     As is clear from this list, judges use a lot of legalese despite judges’ effort to avoid such usage. Some legalese must be used because the same concepts cannot be replaced by and expressed in other words. However, this list includes expressions that are not recognized as legalese by judges and those that are not exactly legalese but are rarely used in everyday settings and therefore hard for laypersons to understand (e.g. 推認 ‘finding by inference’ and 態様 ‘manner’)

3 Conclusion 

     The observations in this paper further confirm the lay and professional judges’ tendencies that were observed in existing psychological studies on jury (cf. Loftus 1979, Fujita 2009, etc.) This in turn suggests that the corpus-based approach developed here is on the right track. In addition, some new facts have been revealed from the observations in this paper: for example, there is a gender difference as to the aspects of facts that lay and professional judges tend to think more about; female lay judges and associate judges often show some similarity in their distribution. Furthermore, it has been shown how helpful this corpus-based approach to deliberation is in examining how the Supreme Court’s slogan is realized in the new system. 

     Needless to say, some of these analyses need elaboration. These remain to be worked on.  

*We would like to thank Masahiro Fujita, Makiko Mizuno, Sachiko Mizuno, and many others for their helpful comments on the earlier versions of this paper. However, all remaining errors are all our own.
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